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Representation Case Processing under the National Labor Relations Act
(August 5, 2026)

OGC has created this working draft outline to set forth the basics of how representation petitions are processed by the National Labor Relations Board. Please verify all information while petitioning for representation, and please let us know if any information is inaccurate or if you have recommendations for areas not yet covered. In addition to this outline, we recommend that you consult carefully with the following resources:

· NLRB Rules and Regulations governing representation cases: 29 C.F.R. Part 102, Subpart D (29 C.F.R. §§ 102.60-102.72).
· NLRB Casehandling Manual, Part 2, Representation Proceedings (September 2025)
· NLRB Outline of Law and Procedure in Representation Cases (January 2025)


I. Overview and Statutory Framework

Representation proceedings under Section 9(c) of the National Labor Relations Act (“NLRA”), 29 U.S.C. § 159(c), are governed by the NLRB’s Rules and Regulations, which establish the procedures for determining whether a “question concerning representation” exists and, if so, how that question will be resolved.

Congress delegated to the Board broad authority to structure the process necessary to ensure employees’ “free choice” of bargaining representative, including complete control over the conduct and timing of elections. In practice, Regional Directors (“RDs”) function as the primary adjudicators, exercising delegated authority to:

· investigate petitions;
· determine whether a representation question exists;
· define the bargaining unit;
· conduct and limit pre-election litigation;
· direct elections;
· resolve post-election disputes; and
· certify results.

The five-member Board serves primarily as a discretionary appellate body reviewing RD determinations.

Strategic Considerations for Affiliates

· The representation process is RD-driven, not Board-driven. The strategy should focus on persuading the RD at each decision point.
· Procedural posture (timing, issue framing, and sequencing) often matters as much as substantive legal arguments.

II.  Initiation: Petition and Showing of Interest (29 U.S.C. § 159; 29 C.F.R. §§ 102.60, 102.61)

A. Board Election

A representation case is usually initiated by a union or group of employees filing an RC petition alleging that a question concerning representation exists. The petition must:
· Identify the employer and proposed bargaining unit
· Be filed in the appropriate region
· Be served on all parties

The petition must be supported by a showing of interest, typically demonstrated by signed authorization cards:
· Requires cards from 30% of the proposed unit
· The RD reviews the showing of interest confidentially
· It is not litigated
· It must be sufficient to justify further processing of the petition

Strategic Considerations for Affiliates
· The petition defines the litigation: unit scope, classifications, and geography all originate here.
· A robust showing of interest reduces vulnerability to procedural challenges and strengthens credibility with the RD.

B. Voluntary Recognition

The union or group of employees can present the employer with evidence – typically signed authorization cards – that a majority of employees want to be represented. The NLRB does not oversee a request for voluntary recognition or, except as noted below, the employer’s response. If the employer agrees to voluntarily recognize the union, the parties have two options: 
(1) Proceed to bargain and otherwise access the Board’s processes (e.g., ULP procedures) moving forward. 
(2) Notify the Region that the employer has agreed to voluntarily recognize the union. This results in an election-petition bar, which precludes the processing of an election petition, including a decertification petition, for a reasonable period of time to allow for collective bargaining. The reasonable time is between 6 months and 1 year, depending on the circumstances. The exception is that a competing labor organization may file a petition with a showing of support. 29 C.F.R. § 103.21. 

C. RM Petition

An employer can seek an election by filing an RM petition. Generally, the employer will do so in two scenarios:

(1) Decertification: The employer has a good-faith, objective belief that the existing bargaining representative lacks support from a majority of unit employees. 

(2) Refusal to Voluntarily Recognize Union: If the employer is not willing to voluntarily recognize the union upon receipt of a showing of majority support, the employer must “promptly” file an RM petition seeking an election under the Board’s 2023 decision in Cemex Construction Materials Pacific, LLC. If it doesn’t file an RM petition, the union’s recognition demand “matures” into a duty to bargain. Thereafter, if the employer refuses to bargain and the union or employees file an unfair labor practice charge alleging a failure to bargain in good faith, the employer can raise as affirmative defenses that the union lacked majority support or that the requested bargaining unit is not appropriate. 

Until recently, the Board required employers to file an RM petition within 14 days after receiving the recognition demands. Recently, the Board clarified that Cemex did not create a rigid 14-day filing requirement. 

NOTE: The Board’s standard announced in Cemex is being widely litigated. Although it remains controlling under Board law, the U.S. Court of Appeals for the Sixth Circuit rejected the standard, and the Board, as currently constituted, is likely to rescind it when a case presents an opportunity to do so. 

Regardless of whether an employer is compelled to file an RM Petition under Cemex, or opts to do so in order to trigger the Board’s expedited representation case procedures, the RM petition must:

· Include evidence of the union’s demand for recognition
· Describe the union’s claimed unit 
· Describe the employer’s position regarding the appropriateness of the union’s claimed unit and, if the employer disagrees, provide a unit description of what it believes is an appropriate unit
· Be filed in the appropriate region
· Be served on all parties

Strategic Considerations for Affiliates

· Because an employer can initiate an R-case upon receipt of a union’s demand for recognition, which triggers the Board’s expedited election process, the union should only serve the demand when it is fully prepared to proceed to a pre-election hearing. The affiliate must anticipate potential employer arguments and have evidence ready, including offers of proof and witness identification, to defend against those challenges. And it must be confident of employee support given that an election could be held within weeks. 


III. Regional Director Investigation and Threshold Determinations (29 C.F.R. §§ 102.63, 102.71)

After filing, the RD conducts an administrative investigation to determine whether the petition warrants further processing.

A. Threshold Issues

The RD evaluates:
· Board jurisdiction
· Whether a question concerning representation exists
· Whether the proposed unit is potentially appropriate
· Whether any bars to processing apply (e.g., contract bar, election bar, recognition bar).

The RD has broad discretion to:
· solicit information from the parties
· narrow issues
· dismiss the petition
· proceed to a pre-election hearing

Strategic Considerations for Affiliates

· This stage is an opportunity to influence the RD before formal litigation begins.
· Weak issues can often be resolved informally—avoiding adverse precedent or unnecessary record development.

IV. Consent and Stipulated Elections (29 C.F.R. § 102.62(a)-(c))

A. Consent Election - RD has final authority over post-election disputes, there are no appeal rights.
B. Stipulated Election – RD conducts election and recommends rulings on dispute. Board may grant discretionary review.
C. Full Consent Election – RD has final authority over both pre and post-election disputes with no appeal rights. 

V. Notice of Hearing and Statement of Position (29 C.F.R. §§ 102.63, 102.66)

A. Notice of Hearing

If the RD determines there is reasonable cause to proceed, the RD issues a Notice of Hearing, which formally initiates adjudication.

The Notice is accompanied by:
· the petition;
· a Notice of Petition for Election;
· a Statement of Position form.

The employer must post and distribute the Notice of Petition for Election within 2 business days after service of the Notice of Hearing.

Under the 2023 Rule, the pre-election hearing must take place within 8 calendar days from the filing of the petition. The RD may postpone the hearing by up to 2 days upon a showing of special circumstances and more than 2 days upon a showing of exceptional circumstances.

B. Statement of Position and Preclusion Doctrine

The Statement of Position is one of the most consequential procedural instruments in representation cases.
· Parties must identify all issues they intend to litigate
· Issues not raised may be precluded from later litigation
· Evidence generally will not be received on issues where parties have not taken adverse positions

The rule also provides:
· RD authority to permit amendments for good cause
· RD discretion to require development of the record even absent party dispute

Doctrinal Significance – This framework transforms the Statement of Position into:
· a pleading requirement
· a waiver mechanism
· a litigation limiter

Strategic Considerations for Affiliates

· Treat the Statement of Position like a summary judgment brief—not a mere formality
· Preserve every plausible issue, including alternative unit arguments
· Force the opposing party to lock into positions early—this constrains later litigation
· Use preclusion to narrow the scope of the hearing and eliminate late-emerging defenses

VI. Pre-Election Hearing and the Doctrine of Limited Litigation (29 C.F.R. §§ 102.64, 102.66)

A. Scope of Hearing

The pre-election hearing is limited to issues necessary to determine whether an election should be conducted. The RD determines whether and how an election will be held, whereas post-election hearings seek to resolve disputes over election conduct or specific voter eligibility after the votes are cast. The Board has deliberately restricted the hearing scope to:
· eliminate unnecessary litigation
· accelerate elections
· defer non-essential issues

B. Deferral Doctrine

A central feature is the deferral of certain eligibility issues, particularly where:
· disputes concern individual employees
· those disputes are not outcome-determinative prior to the election

Instead:
· employees vote subject to challenge
· disputes are resolved post-election if necessary
· RD Control of the Record
· 
The RD:
· determines which issues are litigated
· may solicit offers of proof
· may exclude evidence deemed insufficient

Strategic Considerations for Affiliates

· Focus on unit definition and inclusion/exclusion categories, not individual eligibility cases (unless outcome-determinative)
· Consider whether deferral benefits or harms your position
· Use offers of proof strategically—weak offers can lead to exclusion of evidence

VII. Regional Director Decision: Direction or Dismissal (29 C.F.R. § 102.67)

A. Decision and Direction of Election (DDE)

If a representation question exists, the RD issues a DDE, which:
· defines the bargaining unit
· determines eligibility rules
· sets election logistics
· orders an election

Alternative Outcomes
· Dismissal (upon finding no representation question exists)
· Consent election agreements where parties stipulate

Strategic Considerations for Affiliates
· The DDE is the single most important substantive ruling in the process
· Unit composition decisions are often determinative of election outcomes
· Build a record anticipating Board review, even if unlikely

VIII. Board Review (29 C.F.R. § 102.67)

A. Parties may file a Request for Review of RD decisions
· Review is discretionary
· Filing a request for review does not automatically stay the proceeding
· The Board grants review only in limited circumstances
· RD decisions typically stand
· Parties may wait until after the election and file a request for review of both pre-election and post-election RD decisions simultaneously.

B. Standard of Review

The Board will grant a request for review only where compelling reasons exist. Accordingly, a request for review may be granted only upon one or more of the following grounds:
· Absence of Precedent: The Regional Director’s decision presents a compelling policy issue or a novel question of law that lacks definitive, controlling NLRB precedent.
· Substantial Error: A clear and significant error of fact or law has been made, which materially prejudices the outcome.
· Prejudicial Hearing Ruling: The Regional Director committed a prejudicial error during the hearing process (e.g., erroneous evidentiary rulings or improper refusal to allow relevant testimony).
· Overturned Precedent: The Regional Director's decision is inconsistent with established NLRB rules or precedent.

Strategic Considerations for Affiliates: 
· Use requests for review selectively (e.g., refrain from kitchen-sink arguments)
· Pursue requests for review only to:
· correct clear legal error
· delay implementation of unfavorable rulings
· preserve issues for future litigation

IX. Election Phase (29 C.F.R. §§ 102.62(d)-(e), 102.69)

A. Notice of Election and Voter Lists

The RD:
· issues a Notice of Election
· requires an employer-provided voter list (Excelsior list)
· controls logistics and timing
· determines whether the election will take place in person or by mail

B. Conduct of Election
· Secret-ballot election under NLRB supervision.
· Board prefers in-person “manual” elections. Will make an exception and allow mail balloting where voters are scattered over a wide geographic area, have difficulty with time due to employee schedules, or where other unspecified extraordinary circumstances exist.
· When an election is conducted manually, any party may be represented by observers of its own selection. The Board prefers that the union choose a current member of the voting unit to serve as observer and, if not, a current nonsupervisory employee. 
· Any party and Board agents may challenge, for good cause, the eligibility of any person to participate in the election. A challenged voter may cast a ballot, which is then impounded.

C. Post-Election Issues
· After voting has concluded, but before the tally, the Board agent will see if the parties can resolve some or all challenges. 
· Board agent will count ballots and prepare a Tally of Ballots that is made available to the parties. 
· If unresolved challenged ballots are not outcome-determinative, they are never opened. If they are, the challenged ballots are sealed in a special envelope and stored in a safe in an NLRB office.
· RD will notify parties of the challenged voters and ask for a statement of position for each ballot. RD will then decide whether to investigate and/or schedule a hearing. 

Strategic Considerations for Affiliates

· Scrutinize voter lists carefully—errors can affect eligibility and objections.
· Track challenged ballots—they may determine the outcome.

X. Post-Election Proceedings: Challenges and Objections (29 C.F.R. §§ 102.67, 102.69)

A. Challenges - Individual ballots may be challenged.

B. Objections - Within 5 business days after the tally of ballots has been prepared, any party may file with the Regional Director objections to the conduct of the election or to conduct affecting the results of the election, which shall contain a short statement of the reasons therefor and a written offer of proof.

C. RD Authority

The RD:
· investigates objections
· may resolve without a hearing
· may order a post-election hearing before a hearing officer to begin 15 business days after the tally, or as soon thereafter as practical, unless the parties agree to an earlier date

Hearing decision: 
· The hearing officer issues a report containing findings of fact and recommendations as to the disposition of the issues.
· Any party may, within 10 business days of the date of the report, file with the Regional Director and serve on other parties exceptions to the report with a supporting brief.
· Any party may file a response to exceptions within 5 business days. 

RD decision: The Regional Director then issues a decision disposing of challenges and/or objections, which may include a certification of the election results.

D. Board Review

Any party may request review of the RD’s post‐election decision by filing a request for review within 14 days of the decision. This request may be combined with a request for review of the RD’s underlying decision to direct an election. Any opposing party must file its opposition within 7 days after the last day for which the request for review must be filed. If the Board grants discretionary review, the parties have 14 days from the order granting review to file briefs.

Strategic Considerations for Affiliates

· Objections must be timely and specific—general allegations are insufficient.
· Preserve evidence immediately following election conduct.

XI. Blocking Charge Doctrine

A. Regulatory Framework

Under 29 C.F.R. § 103.20, a party may file an unfair labor practice charge and request that the RD hold the representation petition in abeyance. The requesting party must submit an offer of proof, including witnesses and expected testimony, supporting the alleged violation(s).

B. RD Determination

The RD evaluates whether, if proven, the alleged conduct would interfere with employee free choice. If so, the RD may block or delay processing of the petition.

C. Doctrinal Role

The doctrine serves as a safeguard ensuring:
· elections are conducted under “laboratory conditions”;
· coercive or unlawful conduct does not taint employee choice.

Strategic Considerations for Affiliates

· Blocking charges are a powerful timing tool, not just a remedial mechanism.
· They can: 
· delay elections;
· extend organizing campaigns;
· force investigation of employer conduct.
· Must be supported with credible evidence—frivolous charges risk dismissal.

NOTE: In 2020, the Board issued a rule providing that, despite a blocking charge, the RD must, in most circumstances, process the petition and proceed with the election, resolving the blocking charges after the fact. In 2024, the Board effectively reinstated the blocking charge rule, requiring the RD to delay processing the representation petition until the blocking charge is resolved. It remains to be seen whether the Board will once again weaken blocking charges.

XII. Certification

After resolving all disputes, the RD issues:
· Certification of Representative (union prevails); or
· Certification of Results (union does not prevail).

Certification is the final administrative act establishing representation status.

Strategic Considerations for Affiliates

· Evaluate whether grounds exist to challenge certification (e.g., improper conduct, unresolved objections).
· Certification triggers bargaining obligations and potential litigation posture.

XIII. Conclusion

The NLRB representation process is a highly structured but RD-driven system designed to balance:
· efficiency in resolving representation questions; and
· protection of employee free choice.

The most consequential features for practitioners are:
· Statement-of-position preclusion rules;
· limited scope of pre-election litigation and deferral doctrine;
· RD discretion at all stages; and
· blocking charge doctrine as a timing and remedial tool.

Understanding and leveraging these doctrines is critical for effective participation in representation proceedings.

