A Legal Guide for Union Leaders, Organizers, Staff, and Worker Committees
Purpose: This guidebook explains how workers obtain union recognition through either voluntary recognition or a National Labor Relations Board (NLRB) election process. It is designed to help organizers, union leaders, and worker committees understand both the practical steps and the legal requirements involved. It combines a plain-language explanation with a dedicated legal reference section. The process described is based on National Labor Relations Act (NLRA) representation procedures and NLRB representation case processing.
Part I: Understanding the Big Picture
What Is Union Recognition?
Union recognition occurs when an employer acknowledges that employees have chosen a union to represent them in collective bargaining.
Recognition typically happens in one of two ways:
1. Voluntary Recognition – The employer agrees to recognize the union after being shown evidence that a majority of workers support union representation.
2. NLRB Election – Employees vote in a secret-ballot election supervised by the NLRB.
In Plain Language
Think of union recognition like choosing a representative for your workplace. Workers decide whether they want a union, and either the employer accepts that decision voluntarily or the NLRB oversees an election to ensure employees can vote privately and fairly.
Part II: The Election and Recognition Process in Plain Language
Step 1: Build Majority Support
What Happens?
Workers begin discussing workplace issues, organizing around common concerns, and talking with coworkers about union representation.
Workers who support forming a union sign authorization cards indicating they want union representation.
Legal Requirement
At least 30% of employees in the proposed bargaining unit must sign authorization cards before a petition can proceed. The NLRB reviews those cards confidentially.
In Plain Language
While 30% is the legal minimum, most organizing campaigns seek much higher support before filing because stronger support generally leads to stronger campaigns and better election outcomes.
Organizer Tip
Do not confuse the legal minimum with the organizing goal. A strong majority is usually necessary before moving forward.
Step 2: Seek Voluntary Recognition
What Happens?
Once workers demonstrate majority support through signed authorization cards, the union may ask the employer to recognize the union voluntarily.
If the Employer Agrees
The parties may:
· Begin bargaining immediately; or
· Notify the NLRB of the voluntary recognition, creating a recognition bar that generally protects the bargaining relationship while negotiations begin.
In Plain Language
Voluntary recognition can eliminate the need for an election. Workers have already shown majority support, and the employer accepts their decision.
Why It Matters
Voluntary recognition is often the fastest path to bargaining. However, the union should be prepared for the possibility that the employer may decline recognition and trigger an election process.
Step 3: File an NLRB Petition
What Happens?
If voluntary recognition does not occur, a representation petition is filed with the NLRB. The petition:
· Identifies the employer
· Describes the proposed bargaining unit
· Demonstrates sufficient employee support
· Is filed in the correct NLRB Region
In Plain Language
This step is essentially asking the NLRB to help determine whether employees want union representation.
Why This Step Matters
The way the bargaining unit is described can significantly affect the outcome of the election. Decisions made at this stage often shape the rest of the campaign.
Step 4: NLRB Investigation
What Happens?
The Regional Director investigates the petition and determines whether:
· The employer falls under NLRB jurisdiction
· A valid representation question exists
· The bargaining unit may be appropriate
· Any legal barriers prevent the election from moving forward
In Plain Language
Before scheduling an election, the NLRB checks to make sure all legal requirements have been met.
Key Message
Many disagreements can be resolved during this stage without formal hearings.
Step 5: Hearings and Unit Determination
What Happens?
If there are disputes about which employees belong in the bargaining unit or other important issues, the NLRB may hold a pre-election hearing.
In Plain Language
The hearing is not about whether employees deserve a union or whether unions are good or bad.
The hearing focuses on questions such as:
· Who gets to vote?
· Which employees belong in the unit?
· Whether an election should move forward?
Important Reality
Regional Directors have significant authority throughout the process. Most strategic efforts should focus on persuading the Regional Director rather than expecting intervention from the Board itself.
Step 6: Election Agreements and Voter Lists
What Happens?
The parties may enter election agreements, and the employer must provide a voter list identifying eligible voters. The Regional Director determines election logistics.
In Plain Language
The voter list is like a voter registration list for the workplace. Everyone who is eligible to vote should appear on it.
Organizer Tip
Review voter lists carefully. Errors can affect voter eligibility and election outcomes.
Step 7: The Election
What Happens?
Employees vote by secret ballot under NLRB supervision. Elections may occur in person or by mail depending on circumstances.
In Plain Language
Nobody should know how an individual employee voted.
The purpose of the secret ballot is to protect employee free choice.
Election Observers
Both parties may designate observers to help ensure the election is conducted properly.
Step 8: Ballot Counting and Objections
What Happens?
After voting ends:
· Ballots are counted.
· Challenges are reviewed.
· Objections may be filed.
· The NLRB investigates disputes.
In Plain Language
If there are questions about whether specific employees were eligible to vote or whether something improper occurred during the election, those issues are resolved before final certification.
Deadlines Matter
Objections must be filed promptly and must include specific reasons and supporting evidence. General complaints are not enough.
Step 9: Certification and Bargaining
What Happens?
After all disputes are resolved, the Regional Director issues either:
· A Certification of Representative if the union wins; or
· A Certification of Results if the union does not win.
In Plain Language
This is the official end of the election process.
If the union wins, the employer must bargain in good faith with the union regarding wages, hours, and working conditions.
Important Reminder
Winning recognition is not the finish line. It is the beginning of collective bargaining and contract negotiations.
Part III: Key Legal Concepts
National Labor Relations Act (NLRA)
Representation elections are governed by Section 9(c) of the National Labor Relations Act, which authorizes the NLRB to determine whether employees wish to be represented by a union.
Role of the Regional Director
The Regional Director:
· Investigates petitions
· Determines whether a representation question exists
· Defines bargaining units
· Conducts hearings
· Directs elections
· Resolves post-election disputes
· Certifies results
The Board primarily functions as an appellate body reviewing Regional Director decisions.
Statement of Position
The Statement of Position is one of the most significant documents in the representation process.
Parties must:
· Identify issues they wish to litigate
· State their positions clearly
· Raise arguments early
Issues not raised may later be waived or precluded.
Practical Impact
Failure to identify an issue at this stage can prevent a party from raising it later.
Request for Review
Parties may seek Board review of Regional Director decisions, but review is discretionary and only granted in limited circumstances.
Review generally requires:
· Novel legal questions
· Significant legal error
· Prejudicial hearing rulings
· Conflict with established precedent
Blocking Charges
A party may file an unfair labor practice charge and ask that election processing be delayed if the alleged conduct could interfere with employee free choice.
Why Blocking Charges Matter
They can:
· Delay elections
· Extend organizing campaigns
· Require investigation of alleged unlawful conduct
Cemex and Employer Recognition Demands
Under current Board law discussed in the source materials, an employer that refuses a union's demand for recognition may face obligations related to filing an RM petition, although the legal status and future of the Cemex framework continue to be litigated and may change.
Quick Reference Summary
	Step
	Plain Language Question

	1
	Do enough workers support forming a union?

	2
	Will the employer voluntarily recognize the union?

	3
	Has a petition been filed with the NLRB?

	4
	Does the NLRB find the petition legally sufficient?

	5
	Are hearings needed to resolve disputes?

	6
	Who gets to vote and when will voting occur?

	7
	Do employees choose union representation?

	8
	Are there objections or ballot challenges?

	9
	Is the union officially certified and ready to bargain?


Final Takeaway
The NLRB recognition process exists to protect employee free choice while providing an orderly system for determining whether workers want union representation. The process can move through either voluntary recognition or a Board-supervised election, but in both situations the ultimate question is the same: Have employees chosen collective representation? Understanding the organizing, procedural, and legal dimensions of the process allows unions to build strong campaigns, protect workers' rights, and move successfully toward collective bargaining.


