 Grievance 2021-09, Level 2, Post-hearing Statement
Jacquelyn M. Fuller (Community Helpers)
Before Hearing Officer Don Largesse, February 17, 2021
February 26, 2021
Dear Mr. Largesse,

On December 23, 2020, Grove Elementary School principal Amy Crabapple issued grievant Jacqueline M. Fuller a Letter for Reprimand. The reprimand alleged that Ms. Fuller “granted access to [her] account information and ZOOM addresses for [several of her colleagues’] classrooms “to a non-MCPS employee. The non-MCPS employee was Mrs. Fuller’s husband, Officer Carl Fuller, a guest speaker as part of the “Community Helpers” program that Mrs. Fuller had participated in for many years. Dr. Crabapple referred to MCPS Regulation IGT-RA (User Responsibilities for Computer Systems and Network Security). (See Document 1.)

The Montgomery County Education Association respectfully asks that you apply the Seven Tests of Just Cause that decision-makers use in countless conduct-based grievances and arbitrations:

[bookmark: _Hlk65232387]1. Reasonable Rule or Work Order. Is the rule or order reasonably related to the orderly, efficient, and safe operation of the business? Is the rule or instruction straightforward and stated in language that is easy to understand? Has it been applied consistently?

2. Notice. Did the employee receive adequate notice of the work rule or performance standard and the possible consequences of failure to comply? Is it up-to-date and relevant to the business needs of your unit? How was the method for informing the employee appropriate for the seriousness of the rule? Was it discussed in staff meetings or prior oral or written communications? What evidence exists that the employee was aware of it and understands it?

3. Sufficient Investigation. What caused the belief that a violation occurred? Did the investigator ask the employee for a written statement or other written confirmation of the employee’s version of the alleged infraction? Were others with knowledge of or involvement in the issue interviewed and their answers recorded and confirmed? Is there equipment that the supervisor or experts should have examined?

4. Fair Investigation. Was the investigation fair and objective? Did the investigator have a pre-conceived belief that an infraction occurred? Was the investigator too close to the matter to be objective, or influenced by factors irrelevant to the alleged infraction? 

5. Proof. What evidence supports the conclusion? Did the investigator discard allegations that he or she could not validate?  What solid—not flimsy or slight—evidence formed the basis for taking disciplinary action?
 
6. Equal Treatment. Has the employer dealt with employees equally and without discrimination? Was the rule applied consistently, with similarly situated employees? What is the employer’s record for taking disciplinary action for this type of infraction?

7. Appropriate Discipline. Is the discipline reasonably related to the magnitude of the problem that the alleged violation caused? For instance, did it create danger or a severe workflow disruption? Is it reasonably associated with the employee’s length of service and overall performance? Is the violation part of a pattern? Is it based on a minor infraction, which does not merit harsh discipline unless it is a repeat occurrence?

Applying the Seven Tests of Just Cause to the Grievance

1.	Reasonable Rule or Work Order 

MCPS Regulation IGT-RA (see Document 2) reasonably prohibits employees from allowing unauthorized use of their accounts or email addresses or access to their passwords or MCPS “information and/or computer systems.” Although this regulation is reasonable, Dr.  Crabapple failed to specify the provision she accuses Mrs. Fuller of violating. (As discussed at the hearing, Officer Fuller merely sat in front of Mrs. Fuller’s screen while she sat next to him; he had no access to “MCPS information and/or computer systems” within any reasonable interpretation of the regulation.)

Although the reprimand does not cite the procedures listed in the November 6 issue of The Grove (Document 3), Dr. Crabapple later referred to them (mistakenly citing the November 16 issue) in her December 23 “reminders” to Mrs. Fuller. (See Document 4.) The procedures described in The Grove are not straightforward, nor are they in language that is easy to understand. Those complex procedures do not reasonably align with a simple presentation by a “community helper” seated next to the teacher. For a simple presentation like the one Mrs. Fuller arranged, the procedure imposed a substantial burden. Teachers must obtain electronic signatures from students’ parents for all classes, pointlessly “identify the website/URL under [d]estination,” allow a four-week lead time for various technological and other clearances, and comply with several other requirements. Arguably, these complexities would cause many educators to abandon such modest enrichment activities as the “Community Helpers” program. (It would be instructive to learn how many MCPS educators had arranged for virtual guest speakers using these daunting procedures.)

2	 Notice

The procedures described in The Grove were novel—note the repeated statement “virtual field trips are now an option”—and focused on technological requirements like “destination URLs.”’ They appear on pages 4 and 5 of The Grove, long after the mention of the jewelry party, yoga, and several other matters of varying importance. As discussed at the hearing, Mrs. Fuller, having just returned from bereavement leave, simply overlooked them. Because Mrs. Crabapple presumably deemed these procedures critical, she should have discussed them in a staff conference, posted them on a faculty bulletin board, or circulated them and obtained signatures to establish that the educators understood them. She could have sent a timely reminder, instead of waiting to do so until December 23—one day after the reprimand. Dr. Crabapple should also have indicated the penalty for failure to comply, even for an inadvertent oversight like Mrs. Fuller’s.

In Document 4, Dr.  Crabapple also refers to MCPS Regulation IRB-RA (Volunteers) (Document 5), Part III.D.1 of which requires volunteers to “sign into the building,” a requirement that does not apply to the Zoom presentation that is the subject of this grievance. To the extent that Regulation IRB-RA might apply to the Community Helpers program, guest speakers like Officer Fuller would be exempt from background-check and other requirements under Part III.E.3.b.1: “Volunteer assistance at one-time events under the supervision of school staff members: (1) Guest readers and speakers in classrooms.” 

Mrs. Fuller had frequently had Community Helpers as guest speakers in her classroom before virtual learning. Although the speakers always signed into the building, Mrs. Fuller was never required to get pre-clearance from the building administration. Although Dr. Crabapple cites Regulation IRB-RA, she has not provided Mrs. Fuller with guidance on how it applies in the virtual context.

A mere two weeks after Dr.  Crabapple announced the new requirements, not one of the other educators whom Mrs. Fuller contacted (see Document 6) gave any indication that they thought the procedures applied to Officer Fuller’s “visit.” Considering this widespread ignorance of the new requirement, it is incontrovertible that MCPS failed to give adequate notice and guidance about the new rules.

[bookmark: _Hlk65254571]3. Sufficient Investigation 

There had been no secrecy associated with the Community Helper guest speaker, as Mrs. Fuller had discussed it with eight of her colleagues, including her Team Leader, Abigail Stone. (See Document 7). As far as Mrs. Fuller knows, there was no complaint from parents or other parties. Dr. Crabapple’s investigation was inadequate in that she failed to investigate any of the other teachers who participated. (See Documents 7 and 8). Furthermore, after questioning Mrs. Fuller, Dr. Crabapple flouted the standard practice of obtaining written confirmation of Mrs. Fuller’s version of the alleged infraction. 

Furthermore, Dr. Crabapple did not arrange to review a recording of the Zoom session. Such an investigation could have shown Officer Fuller scrutinizing Mrs. Fuller’s keyboard as she accessed the Zoom classrooms. Instead, Dr. Crabapple wrongly assumed that he had acquired confidential information through some unspecified means.

4. Fair Investigation

The investigation was not fair and objective. Dr. Crabapple had a preconceived belief that an infraction had occurred. She was determined to discipline Mrs. Fuller, as the shifting justifications for the Letter of Reprimand establish. Initially, the reprimand was for granting “access to account information [emphasis added] and Zoom addresses [emphasis added].” (See Document 1.) Later, Dr. Crabapple “downgraded” the allegation to granting access to Mrs. Fuller’s “Zoom account and Zoom classes“ (see Document 9), not to the account information or addresses. Then, Dr.  Crabapple further whittled the infraction down to Mrs. Fuller [inadvertently] not obtaining “prior approval.” (There was no suggestion that Dr. Crabapple would have denied the approval.) (See Document 4). As this pattern of shifting underpinnings demonstrates, Dr. Crabapple was singularly determined to reprimand Mrs. Fuller for something, regardless of how minor an infraction she could establish.

Like many school systems, MCPS is sensitive to controversy, and Officer Fuller had recently been the subject of an unsavory newspaper article. In anticipation of community criticism. Dr. Crabapple may have felt pressure to discipline an employee in the wake of Officer Fuller’s visit. However, this ulterior motive renders an investigator too close to be objective. Any controversy that might later arise is not germane to whether Mrs. Fuller committed an infraction. She should not be a scapegoat when her mistake was innocent.

5. Proof 

Mrs. Fuller emphatically denies sharing Zoom addresses, email accounts, passwords, system access, confidential student information, or any other sensitive information with Officer Fuller, and Dr.  Crabapple has offered no proof that Mrs. Fuller did so. Even those with limited Zoom experience know that sitting in front of someone’s computer during a Zoom session does not reveal such confidential information. Moreover, there was no review of the Zoom recording to establish whether Officer Fuller studied Mrs. Fuller’s typing hands and either wrote or—even more improbably—tried to memorize Zoom addresses or passwords she typed or clicked. Being unable to substantiate this allegation in the Letter of Reprimand, Dr. Crabapple “downgraded” the allegation; however, she refused to “downgrade” the reprimand to a Summary of Conference Memorandum or even a warning. 

Although Mrs. Fuller acknowledges that she did not obtain Dr. Crabapple’s prior approval, it is to her credit that she first presented the Community Helper guest speaker’s idea to her Team Leader. 

Mrs. Fuller acknowledges that she permitted a non-MCPS employee to appear virtually through her MCPS Zoom account. However, the Letter of Reprimand does not rest on this alleged infraction. It is premised on the false allegation that she “granted access to [her] account information and ZOOM addresses for [several of her colleagues’] classrooms” to a non-MCPS employee. Having failed to establish that Mrs. Fuller provided access to account information and Zoom addresses, MCPS must rescind the Letter of Reprimand.

6. Equal Treatment.

Of the four educators who enthusiastically welcomed Officer Fuller into their classrooms, none of them followed the complex and novel procedures presented in the November 6 issue of The Grove. Mrs. Fuller took the initiative in arranging the visit, and all the educators and their students benefited from this enriching experience. Nonetheless, in a perfect example of the axiom that no good deed goes unpunished, only Mrs. Fuller was disciplined.

As discussed above, in her December 23 email (Document 9) Dr.  Crabapple eventually “downgraded” Mrs. Fuller’s alleged infraction to “grant[ing] access to [your] Zoom account.” MCEA asks that MCPS apply the penalty for this supposed infraction evenly. As discussed at the hearing, over the past year, there have been countless occasions when MCPS employees’ family members appeared on MCPS-based Zoom sessions. At least one of these employees works for MCPS’s Office of Employee Engagement and Labor Relations. These appearances are generally incidental or even accidental. However, employees who casually or carelessly allow family members to appear on Zoom calls should not be treated more leniently than an employee who, like Mrs. Fuller, thoughtfully and intentionally used her MCPS Zoom account for an enriching, academically aligned purpose.

Moreover, on June 24, 2020, the undersigned attended a Level-Two grievance hearing for which an OEELR staff member used an MCPS Zoom account to start the meeting, then had hearing officer Carol K. LeVine sit in front of the computer. The OEELR employee accomplished this in the same manner that Mrs. Fuller had Officer Fuller sit in front of the computer screen for the Community Helpers presentation. MCEA is unaware of any ensuing discipline for OEELR employees, nor does it argue that discipline would be appropriate—either for the OEELR employees or Mrs. Fuller. (Note that Mrs. Fuller sat nearby to monitor the Community Helpers presentation; it is unknown whether the OEELR employee monitored the Level Two hearing to ensure that Dr. LeVine did not access confidential account information and Zoom addresses.)

7. Appropriate Discipline.

The Letter of Reprimand is grossly disproportionate to the alleged infraction. Mrs. Fuller is in her sixteenth year of MCPS employment, is a valued member of the education community, and has no prior disciplinary record. The alleged infraction is neither a repeat occurrence nor part of a pattern. When instructed to change her Zoom password, she promptly and uncomplainingly complied. (See Document 10.)

There was no breach of the MCPS online system security. No workflow disruption or serious hazards occurred. Indeed, nothing indicates any adverse consequences of Mrs. Fuller’s actions whatsoever. The Letter of Reprimand is unduly harsh and makes no allowance for the unintentional nature of the oversight or Mrs. Fuller’s circumstance as she returned to a heavy workload after her bereavement leave.


Conclusion

It is unclear precisely which rule Mrs. Fuller is alleged to have violated. It is also unclear whether a complicated tech-focused, pre-clearance procedure can be reasonably applied to the Community Helpers presentation that Mrs. Fuller arranged. Regardless of the reasonableness of any applicable rule or regulation, the evidence establishes that the   Grove Elementary School administration did not adequately inform educators of expectations for Officer Fuller’s presentation. The investigation was insufficient and unfair and uncovered no proof of the misconduct the Letter of Reprimand alleges. Mrs. Fuller’s punishment is starkly disproportionate to the consequences for other educators who allowed Officer Fuller to present through their Zoom classrooms, and a Letter of Reprimand is impermissibly harsh for an unintentional oversight by an educator with a long and unblemished record.

For the above-stated reasons, the Letter of Reprimand lacks just cause, thus violating Article 11.E of the parties’ Collective Bargaining Agreement. Therefore, the Montgomery County Education Association, on behalf of grievant Jacquelyn M. Fuller, requests that the hearing officer uphold the instant grievance, order the Letter of Reprimand rescinded, and grant any other appropriate relief that makes the grievant and the union whole.



Respectfully submitted,
Gail Gottlieb, UniServ Director
Montgomery County Education Association
ggottlieb@mcpsmd.org
240-470-0204
