WEINGARTEN RIGHTS
Weingarten rights guarantee an employee the right to union representation during an investigatory interview. These rights were established by the Supreme Court, in 1975 in the case of J. Weingarten Inc.
What is an Investigatory Interview? 
An investigatory interview is one in which a supervisor, principal, assistant principal, head of HR, Superintendent or another administrator - 
· questions an employee to obtain information which could be used as a basis for discipline OR 
· asks an employee to explain or defend their conduct. 
Under the Weingarten rule from the Supreme Court, if an employee has a reasonable belief that discipline (including termination) may result from what they say, the employee has the right to request Union representation and the right not to answer questions until the Association can be present to advise and represent the employee. 
Examples of such an interview: 
1. The “interview” is part of a meeting or conversation where the employer is seeking to determine what occurred in a situation, and whether discipline will be imposed. 
2. It has been presented by an administrator as, “this is informal”, “I just have a couple of questions”, “this isn’t an investigation – this is not formal”.  If a reasonable person believes the topic of the questions could lead to discipline, Weingarten rights apply. 
3. The purpose of the interview (meeting or conversation) is to investigate an employee's performance where discipline, demotion or other adverse consequences to the employee's job status or working conditions are a possible result. 
4. The purpose of the interview is to elicit information from the employee to support disciplinary action that is probable or that is being considered, or to obtain admissions of misconduct or other evidence to support a disciplinary decision already made. 
5. The employee is required to explain their conduct, or defend it during the interview (meeting, conversation), or is compelled to answer questions or give evidence. 
What about email?
If an administrator emails an employee and asks for an explanation of what occurred in a particular situation, the employee should request a meeting and indicate they will bring an Association rep to the meeting. 
What do I say? How do I “invoke” my Weingarten rights?  
1. You must make a clear request for Union representation. This can be before or during the interview. You can't be punished for making this request. (You can say the words on the local’s card, or otherwise politely decline to answer questions until you have been able to consult and have your association representative present.)
2. After you make the request, the principal/assistant principal/supervisor/HR director, etc., can: 
a. Honor your request and delay the interview until the Union representative can consult privately with you and attend the interview / meeting; or 
b. Deny the request and end the interview immediately. 
3. If the principal/assistant principal/supervisor/HR director, etc., continues to ask questions and/or probe rather than honor your request, the school district now is at risk of a legal action by the association and/or a grievance.  You can ask if you will be disciplined for not answering the questions when you have asked for representation and that is being denied. You should not leave the meeting until the administrator ends the meeting. 
4. In all cases, you should immediately contact your local rep. 
Union Representative's Rights Under Weingarten – for Building Reps
You are not required to merely be a ‘silent witness'. You have the right to: 
1. be informed by the supervisor of the subject matter of the interview. 
2. take the employee aside for a private conference before questioning begins (and call a caucus for a private consultation during the investigation meeting)
3. speak during the interview. 
4. request that the supervisor clarify a question so that what is being asked is understood. 
5. give employee advice on how to answer a question. 
6. provide additional information to the supervisor at the end of the questioning. 
You do not have the right to tell the employee not to answer nor, obviously, to give false answers. 
If in doubt over whether a meeting is an investigation meeting / interview or if there is a problem with the handling of Weingarten rights, contact your local president. 
An employee has NO right to the presence of a Union representative where: 
1. The meeting is merely for the purpose of conveying work instructions, training, or communicating needed corrections in the employee's work techniques. 
2. The employee is assured by the employer prior to the interview that no discipline or employment consequences can result from the interview.  (Best to get this in writing)
3. Any conversation or discussion about the previously determined discipline which is initiated by the employee and without employer encouragement or instigation after the employee is informed of the action. 
Even in the above three (3) circumstances, the employee can still ask for representation. Wise administrators will agree to have a representative attend so that there is no fear, and to encourage better dialogue and understanding.  Building reps do not represent a threat – our goal is to even out the playing field and encourage a healthier, more balanced work environment. 
